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The Judge and the Couri

c22. Hd)

analogy, not complete knowledge of the Book of
Allah, total familiarity with the rules of the sunna,
or comprehensive mastery of the rules of analog-
cal reasoning. but rather that which is pectinent to
giving judgements in court { A: though an absolute
cxpert in Islamic tegal reasoning {mujtahid mut-
lag} such as Abu Hanifa, Malik., Shafii, or
Ahmad, is obliged to know what rclates w every
subject matter in Sacred Law ). He must know the
reliability ratings of hadith narrators in strength
and wcakness. When two primary texts scem 1o
contend. he gives preccdence 10

{1) thosc of particular applicability (khass)
over those of general applicability {"amm);

(2) those that take restrictions {muqayyad)
over those that do not {mutlag);

(3) those which unequivocally settle a par-
ticular guestion {(nass} aver those of merely prob-
abilistic legal significance (zahir);

(4} those which are titeral (muhkam) over
those which are figurative (mutashabih);

{5) and those which supersede previous rul-
ings, those with a contiguous channcl of transmis-
sion, and those with a well-authenticated channe!
of transmission, over their respective opposites.

He must also have knowledge of the Arabic
language. its lexicon. grammar. word morphol-
ogy. and rhetoric,

He must likewise know the positions of the
scholars of Sacred Law regarding their consensus
and differences, and not contradict their consen-
sus { A: which is unlawful {dis; b7.2)) with his own
reasoning.

If no one possesses the above-mentioned
qualifications, and a strang ruler appoints an unfit
Muslim to the bench. such as someone who is
immotal. or who (A is incapable of independent
legal reasoning  {ijtthad) and) merely follows
other qualified scholars (1aglid}. or a child, or a
woman, then the appointee’s decisions are
implemented because of necessity, so as not to vi-
tiate people’s concerns and interests (A; and this
is what exisis in our day, when the conditions for
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